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Inspection Conduct & 
Challenging MSHA Citations



Nick Scala is a Partner and Chair of the national MSHA • Workplace Safety Practice at Conn Maciel Carey and a Certified Mine Safety Professional.  He focuses on all aspects of mine safety and health law: 
• Represents mine operators and independent contractors in inspections, investigations & enforcement actions involving MSHA
• Advises clients in all phases of involvement with MSHA, particularly guiding companies through contest proceedings before the Federal Mine Safety and Health Review Commission
• Prepares clients for and manages incident, fatality, and special investigations conducted by MSHA, and defends company representatives in section 110 proceedings  

Nicholas W. Scala
nscala@connmaciel.com • 614.418.6048
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Agenda

P        The Mine Act of 1977

MSHA Authority to Inspect,
Regulations & Policy Materials 

Common Document For Inspection

Types of MSHA Citations & Orders



Inspection Conduct & 
Managing MSHA Inspections



Preparing for MSHA to arrive: 
Identify who will accompany MSHA
Have multiple people at the site trained
Outline how these individuals will be contacted when MSHA arrives
Company representatives should be prepared to take notes and photographs during inspection
Document what MSHA documents

Before MSHA Arrives

5



Preparing for MSHA to arrive: 
Equip company representatives with same equipment as MSHA:
Camera
CFR (electronic or hard copy)
Tape measure
Radio (to have items corrected quickly)
Notepad to take contemporaneous notes

Knowing these can be discovered by MSHA

Before MSHA Arrives
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What else can we do before MSHA arrives? 
Our MSHA History
Review MSHA Website
Know internal and MSHA Policy/Procedures
Be able how to check MSHA standards

Before MSHA Arrives
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Ensure that our employees are aware of and follow company policy regarding  safety and compliance. 
Conduct periodic audits of employee compliance and equal enforcement against noncompliance within company. 

Before MSHA Arrives
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Review MSHA fatalgrams and hazard alerts for trends and possible violations. 
Know recordkeeping requirements such as:
Workplace exams (§56.18002)
Pre-shift inspection (§56.14100(A))
Task and site specific (§46.7 and §46.11)
Injury and Illness reporting (Part 50)

 Correct/investigate all defects listed on any report. 

Before MSHA Arrives
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Inspections should have: 1. Opening conference2. Inspection3. Review of citations4. Closing conference5. Review of company contest rights
Contractors must be prepared to request 
inclusion in many of these activities. 

MSHA is On-Site
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Section 103(F)
All operators have the right to accompany MSHA during an inspection or investigation.
This also applies to Miners Representatives if present at the site.
This includes during:
Opening conference
Inspection
Closing conference 

“Walking” with MSHA
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 Section 103(F)
MSHA cannot require a mine operator’s representative or miners’ representative to allow them to walk alone through an operation.
MSHA inspectors cannot force their way into a mine without identifying or giving management the opportunity to meet with them.
There are limits to how long MSHA will wait but must give operators a “reasonable” amount of time. 

“Walking” with MSHA
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Be aware that: 
Mine operator representatives can be considered agents of management;
Statements made during the inspection will be recorded by MSHA in notes; and
These statements can bind company and are often basis for negligence determinations by the inspector.

“Walking” with MSHA
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 Raising concerns during the inspection:
 Do NOT be afraid to question the inspector during the inspection process and when issuances are received or mentioned.
 Raise questions and concerns first at time of issuance!!
 Ask why the cited standard fits the allegations…
 “Why is this a violation?”

Concerns/Questions During 
Inspection
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 Best times to discuss issued citations and orders:
Time of Issuance
Best opportunity to have a citation “withdrawn”

Close-out Conference
 Discussing questions and concerns at close-out 

meeting will ensure your objections are 
recorded in the inspection reports.

 The timing of the closeout sometimes allows for 
time to discuss citation with miners and find out 
more information to bring to close-out 
conference.

Challenging Citations/Orders During 
Inspection
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 Be cautious not to break the chain of command when raising concerns or questions that arise during inspection.
 If inspector’s response to your concerns are not satisfactory, you can always contact your local field or district office.
 Best practice: in order to maintain a good relationship with the inspector and your field office, it is best to first contact your local field office to raise concerns or questions before contacting District Office personnel.

Communication MSHA Management
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Concerns with inspector or inspection: 
If you have concerns about how the inspection transpired, you can discuss this with a local field office and district as well.
Did the inspector act in a manner you thought did not further safety, or acted beyond their authority?
Address this with the field office, then district office (if needed).

Communication MSHA Management
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Working with district and field office for abatement:
If you need termination extension, you can request this from the inspector, local field office or District.
Do you need more time for abatement?
Clarification for abatement? 
What abatement practice will be satisfactory?

Termination and Abatement
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 If inspector withdraws miners for alleged training deficiencies, it is best to work with the inspector, local field office, and/or district office to formulate a plan to get the miners back to work as soon as possible.
 If new training materials must be created prior to miners being trained and returning to work, confer with MSHA that the training is adequate and will suffice for abatement.

104(g) Orders and Withdrawal of 
Miners
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Questions?
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Challenging and Formally 
Contesting MSHA Citations



Agenda

P        Different Avenues for Contest

How to Contest MSHA Citations/Orders

Which Types of Citations/Orders should 
be Contested

What Aspects of Citations to Contest
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 When can citations/orders be contested? 
Multiple options for contesting MSHA citations, but the most common are: 
Informal Contest / 10-Day Conference / Pre-Assessment Conference 
Formal Contest before Federal Mine Safety and Health Review Commission

Options for Contest
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 Informal Contest
Informal Contest is known by many names, such as 10-day conference, District Manager’s conference, or Pre-Assessment conference. 
Contest must be filed within 10-day of issuance of the citation

o OR – within 10-day of receipt by company of paperwork
Contest must be submitted in writing to MSHA

Informal Contest
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 Informal Contest
Technically, this contest occurs while the inspection is still “open” 
Notes from the contest are included in the inspection file, but typically redacted if and when the inspection file is ever produced

The conference are granted at MSHA’s discretion, meaning the request can be denied
If an Informal request is denied, the operator can still contest formally

Informal Contest
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 Informal Contest
Written request for conference should include some basis for the contest
A common reason the requests are not granted is due to lack of information on the request

Upon granting, a MSHA Conference Litigation Representative (CLR) will schedule a meeting with the contesting company 

Informal Contest
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 Informal Contest
MSHA has the authority to:
Vacate/withdraw citations/orders; 
Modify severity, negligence or other designations;
Uphold the citation as issued; or 
Make citations/orders more severe 

o This is relatively rare

Informal Contest
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 Informal Contest
When to use informal contest: 
Informal contest is not always appropriate, and MSHA is unlikely to accept requests for serious citations/orders or following injury/accidents

o Best Practice not to request at these time given the record is still open 
Informal can be useful when dealing with a one or a few citations and there are specific elements which company wants to change or very strong defenses for withdrawal/vacate

Informal Contest
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 Contesting before the FMSHRC
Formal contest means challenging a citation before the Federal Mine Safety and Health Review Commission (FMSHRC)
FMSHRC is administrative body dedicated to hearing disputes between operators and MSHA
FMSHRC is not a part of MSHA but was created under the Mine Act 
FMSHRC has Administrative Law Judges (ALJs) to hear cases and the Commission to hear appeals of ALJ decisions 

Formal Contest
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 Initiating Formal Contest
Formal Contest begins when MSHA issues a Proposed Assessment (or penalty) for citations/orders
Typically assessed within 1-3 months from date of issuance
Proposed Assessment and Statement of Account will be sent to company individual, and address indicated on Legal ID

o This person should know to expect such deliveries and who to pass them along to if needed 

Formal Contest
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 Initiating Formal Contest
Contest of the Proposed Assessment must be submitted to MSHA’s Office of Assessments within 30 days of receipt by company
MSHA will track the date of receipt by signature upon 

delivery

This contest, or Hearing Request, must be submitted in a timely manner or the citations will move to delinquency and made final

Formal Contest
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30 CFR §100.3
 Assessment (Penalty/Fine) is based on sum of “points” accumulated in the citation/order

 Points are assessed based on classifications for negligence, gravity, severity, number of persons affected, and operations stats
 Sum of the points aligns with chart on 100.3, which determines the fine/penalty

 Minimum - $148
 Maximum - $79,428

MSHA Penalty Assessments
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Special Assessments and Other Penalties
 MSHA can review citations for Special Assessments to increase penalty, but this is still bound by statutory maximum ($79,428) unless…
 Citation/Order is deemed flagrant. The max penalty in this case is $291,234 per flagrant issuance
 104(d)(1) Citations/Orders w/ minimum penalty of $2,648
 104(d)(2) Orders w/ minimum penalty of $5,293
 104(b) Orders likely not assessed but can be $8,605/day

MSHA Penalty Assessments
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 Motions to Reopen
If the 30-day deadline is missed, companies can still challenge the citations
To do so, the company must submit a Motion to Reopen the citations/orders for contest with the FMSHRC
Motions to Reopen should be submitted as soon as possible and ideally within 30-day of deadline passing
MSHA can object to Motion to Reopen or not object, and this is an important factor in whether it is granted by FMSHRC

Formal Contest
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 Formal Contest
Once contested in a timely manner, MSHA will issue a Petition for the Assessment of Civil 

Penalty
The Petition will come from either a MSHA CLR or attorney from MSHA Office of the Solicitor
Companies have 30 day to respond in writing with an Answer to MSHA’s Petition
This begins the formal legal challenge and process

Formal Contest
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 Negotiation and Discovery
Once an Answer is filed, settlement discussions and discovery can begin
Typically, there is an exchange of informal document production before engaging in written discovery or depositions
There is also an exchange of verbal or written settlement offers/counteroffers
Be prepared to provide mitigating information regarding your goals for contest, such as why the citations/orders should be withdrawn or modified or the penalty reduced

Formal Contest
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 Hearing and Appeal
If a case cannot be settled, it will move to a hearing before a FMSHRC ALJ
After the hearing, the ALJ will issue a decision, typically several months or more after the hearing takes place
After the decision is issued, MSHA or the company can appeal the decision to the FMSHRC
After FMSHRC decision, MSHA or the company can appeal to federal court system

Formal Contest
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 What citations/orders should be contested and why? 
With each citation/order issued, all companies (production operators and independent contractors) should review each citation to determine if contest is appropriate
 Don’t look at it as a cost of doing business…

What to Contest? 
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 Why Contest? 
For production operators – all enforcement issued at the mine is review by MSHA, failing to contest incorrect or underserved citations can result in more enforcement at future MSHA visits
 MSHA inspectors will review prior enforcement and focus on areas of “concern” or prior enforcement 
 This can be used as a basis for increasing negligence, severity, and type of citation

What to Contest? 
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 Why Contest? 
For contractors – prior enforcement can serve as a prequalification red flag or eliminate companies from bidding projects
This is especially true with:

S&S Citations
High Negligence Citations
104(d) Citations/Order
104(g) Orders

What to Contest? 
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 Areas to focus on with contest
Not all citations can be vacated in contest
 Some citations are more appropriately modified to a lesser severity and/or penalty

When evaluating whether or not to contest citations, also look at …
Negligence
Severity
Likelihood of Injury
Number of Miners Affected
Penalty 

What to Contest? 
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 Citations/Orders that should always be looked at closely for contest
Some citations/orders can serve as the basis for additional investigations (special investigations)
These citations should almost always be contested, or at least evaluated for contest
 104(d) Citations/Orders
 High Negligence Training Orders
 Reckless Disregard Citations/Orders
 High Negligence Citations/Orders associated with 107(a)  Imminent Danger Orders 

What to Contest? 
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 Beware of deadlines, both for informal and formal contest
 Quickly evaluate citations/orders and determine accuracy of allegations 
 Look into any mitigation that existed but was overlooked, not accepted or not taken into consideration by issuing inspector
 When discussing settlement with MSHA have specific goals for each citation/order, whether that be vacate or some other modification 
 Be prepared to continue discussing settlement beyond first offer/counteroffer

Conclusions 
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www.MSHADefenseReport.com

Check out our MSHA blog:
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Questions?Contact Information

Nick Scala
Chair, MSHA • Workplace Safety Group

Conn Maciel Carey LLP
Columbus, OH

Washington, D.C.
614.418.6048

nscala@connmaciel.com
@MSHA_Guy (Twitter)
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